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Final Revisions to the Clean Water Act Regulatory Definitions of
"“Fill Material'' and " Discharge of Fill Material'

AGENCI ES: U.S. Arny Corps of Engineers, Department of the Arny, DoD;
and Environmental Protection Agency.

ACTI ON: Final rule.

SUMVARY: The U.S. Arny Corps of Engineers (Corps) and the Environnental
Protection Agency (EPA) are pronulgating a final rule to reconcile our
G ean Water Act (CWA) section 404 regulations defining the term  "fill
material'' and to amend our definitions of ~~discharge of fil
material.'' Today's final rule conpletes the rul emaki ng process
initiated by the April 20, 2000, proposal in which we jointly proposed
to amend our respective regulations so that both agencies woul d have
identical definitions of these key terns. The proposal was intended to
clarify the Section 404 regul atory franmework and
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generally to be consistent with existing regulatory practice. Today's
final rule satisfies those goals.

Today's final rule defines "~ "fill material'' in both the Corps’ and
EPA's regulations as material placed in waters of the U S. where the
mat eri al has the effect of either replacing any portion of a water of
the United States with dry |land or changing the bottom el evati on of any
portion of a water. The exanples of "fill material'' identified in
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today's rule include rock, sand, soil, clay, plastics, construction
debris, wood chips, overburden from m ning or other excavation
activities, and materials used to create any structure or
infrastructure in waters of the U S. This rule retains the effects-
based approach of the April 2000 proposal and reflects the approach in
EPA's | ongstandi ng regulations. Today's final rule, however, includes
an explicit exclusion fromthe definition of ~"fill material'' for
trash or garbage.

Today's final rule also includes several clarifying changes to the
term “discharge of fill material.'' Specifically, the term
““infrastructure'' has been added in several places following the term
““structure'' to further define the situations where the placenent of
fill material is considered a " “discharge of fill material.'' In
addition, the phrases "~ “placenent of fill nmaterial for construction or
mai nt enance of any liner, berm or other infrastructure associated with
solid waste landfills'' and "~ placenent of overburden, slurry, or
tailings or simlar nmning-related materials'' have been added to the
definition of "~ “discharge of fill material'' to provide further
clarification of the types of activities regul ated under section 404.

As indicated in the proposal, as a general matter, this final rule

will not nodify existing regulatory practice. Today's final rule, which
establ i shes uniform|anguage for the Corps’ and EPA's definitions of
“Cfill material'' and " discharge of fill material,'' will enhance the

agencies' ability to protect aquatic resources by ensuring nore
consistent and effective inplenentation of CWMA requi renents.

EFFECTI VE DATE: June 10, 2002.

FOR FURTHER | NFORMATI ON CONTACT: For information on today's rule,
contact either M. Thaddeus J. Rugiel, U S. Arny Corps of Engineers,
ATTN CECW OR, 441 "G ' Street, NW, Washington, DC 20314-1000, phone:
(202) 761-4595, e-nmmil address: thaddeus.j.rugiel @g02.usace.arny.ml,
or Ms. Brenda Mallory, U S. Environnental Protection Agency, EPA West,
O fice of Wtlands, Cceans and Wat ersheds (4502T), 1200 Pennsyl vani a
Avenue, NW, Washington, DC 20460, phone: (202) 566-1368, e-mai
address: mallory. brenda@pa. gov.

SUPPLEMENTARY | NFORVATI ON
| . Background
A. Potentially Regulated Entities

Persons or entities that discharge material to waters of the U S
that has the effect of replacing any portion of a water of the U S.
with dry Iand or changing the bottom el evati on of any portion of a
water of the U.S. could be regulated by today's rule. The CWA generally
prohibits the discharge of pollutants into waters of the U.S. without a
permt issued by EPA, or a State or Tribe approved by EPA under section
402 of the Act, or, in the case of dredged or fill material, by the
Corps or an approved State or Tribe under section 404 of the Act.
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Today's final rule addresses the CWA section 404 progranmis definitions

of fill material'' and

““discharge of fill material,'' which are

i mportant for determining whether a particular discharge is subject to
regul ati on under CWA section 404. Today's final rule reconciles EPA' s

and the Corps' differing definitions of ~"fill material'' and provides
further clarification for the regulated public on what constitutes a
““discharge of fill material.'' Exanples of entities potentially

regul at ed i ncl ude:

State/ Tri bal governnents or
instrunmentalities.

Local governments or instrunentalities.

Federal governnent agencies or
instrunmentalities.

I ndustrial, comercial, or agricultura
entities.

Land devel opers and | andowners.........
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Exanpl es of potentially
regul ated entities

State/ Tri bal agencies or
instrunmentalities that
di scharge material that has
the effect of replacing any
portion of a water of the U. S.
with dry Iand or changing the
bottom el evati on of a water of
the U.S.

Local governments or
instrunmentalities that
di scharge material that has
the effect of replacing any
portion of a water of the U. S.
with dry Iand or changing the
bottom el evati on of a water of
the U.S.

Federal governnent agencies or
instrunmentalities that

di scharge material that has

the effect of replacing any

portion of a water of the U. S.

with dry Iand or changing the
bottom el evati on of a water of

the U.S.
ndustrial, commercial, or

agricultural entities that

di scharge material that has

the effect of replacing any

portion of a water of the U. S.

with dry Iand or changing the

bottom el evati on of a water of

the U.S.

Land devel opers and | andowners
that di scharge material that
has the effect of replacing
any portion of a water of the
US wth dry land or changing
the bottom el evati on of a
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wat er of the U. S.

This table is not intended to be exhaustive, but rather provides a
gui de for readers regarding entities that are likely to be regul ated by
this action. This table lists the types of entities that we are now
aware of that could potentially be regulated by this action. O her
types of entities not listed in the table also could be regulated. To
det erm ne whet her your organi zation or its activities are regul ated by
this action, you should carefully exanmine the applicability criteria in
sections 230.2 of Title 40 and 323.2 of Title 33 of the Code of Federa
Regulations, as well as the preanble discussion in Section Il of
today's final rule. If you have questions regarding the applicability
of this action to a particular entity, consult the persons listed in
the preceding section entitled FOR FURTHER | NFORVATI ON CONTACT.

B. Summary of Regulatory History Leading to Final Rule and Rel ated
Litigation

The CWA governs the "“discharge'' of ~“pollutants'' into
““navigable waters,'' which are defined as " “waters of the United
States.'' Specifically, Section 301 of the CWA generally prohibits the
di scharge of pollutants into waters of the U S., except in accordance
with the requirenents of one of the two pernitting prograns established
under the CWA: Section 404, which regul ates the di scharge of dredged or
fill material, or sction 402, which regulates all other pollutants
under the National Pollutant Discharge Elimnination System ( NPDES)
program Section 404 is primarily administered by the Corps, or States/
Tri bes that have assuned the program pursuant to section 404(g), with
i nput and oversight by EPA. |In contrast, Section 402 and the renmi nder
of the CWA are adninistered by EPA or approved States or Tribes. The
CWA defines the term “pollutant'' to include
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materi als such as rock, sand, and cellar dirt that often serve as
Cfill naterial.'' The CWM, however, does not define the terns ~“fil
material'' and " “discharge of fill material,'' leaving it to the
agenci es to adopt definitions consistent with the statutory framework
of the CWA

Prior to 1977, both the Corps and EPA had defined " "fill material’
as “any pollutant used to create fill in the traditional sense of
replacing an aquatic area with dry |and or of changing the bottom
el evation of a water body for any purpose. * * *'' 40 FR 31325 (July
25, 1975); 40 FR 41291 (Septenber 5, 1975).

In 1977, the Corps anended its definition of "fill material'' to
add a ““primary purpose test,'' and specifically excluded fromthat
definition material that was discharged prinarily to di spose of waste.
42 FR 37130 (July 19, 1977). This change was adopted by the Corps
because it recogni zed that sone discharges of solid waste nmaterials
technically fit the definition of fill material; however, the Corps
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believed that such waste materials should not be subject to regul ation
under the CWA section 404 program Specifically, the Corps' definition
of fill material'' adopted in 1977 reads as foll ows:

(e) The term “fill material'' neans any material used for the
primary purpose of replacing an aquatic area with dry land or of
changi ng the bottom el evation of an [sic] water body. The term does
not include any pollutant discharged into the water primarily to
di spose of waste, as that activity is regul ated under section 402 of
the Clean Water Act.'' 33 CFR 323.2(e) (2001) (enphasi s added).

EPA did not amend its regulations to adopt a " “prinmary purpose
test'' simlar to that used by the Corps. Instead, the EPA regulations
at 40 CFR 232.2 defined “"fill material'' as " “any "pollutant' which
repl aces portions of the waters of the United States' with dry |and or
whi ch changes the bottom el evation of a water body for any purpose'
(enphasi s added). EPA's definition focused on the effect of the
mat erial (an effects-based test), rather than the purpose of the
di scharge in deternining whether it would be regul ated by section 404
or section 402.

C. April 2000 Proposal

These differing definitions of "fill material'' have resulted in
sone confusion for sone nenbers of the regulated comunity which has
not pronoted effective inplenentation of the CWA. See 65 FR at 21294.
As a result, in April 2000, the agencies proposed revisions to their

respective definitions of " fill material'' and " “discharge of fil
material,'' adopting a single effects-based definition simlar to that
in EPA's regulations. The April 2000 proposed rule defined "~ "fill
material'' as material that has the effect of replacing any portion of

a water of the U S with dry |land, or changing the bottom el evati on of
any portion of a water of the U S. The agenci es believe that an

ef fects-based definition is, as a general matter, the nost effective
approach for identifying discharges that are regulated as """ fill
material'' under section 404. Thus, the proposal renoved fromthe
Corps'' definition the " “primary purpose'' test and the provision

excl udi ng pollutants discharged into water primarily to di spose of
wast e.

The April 2000 proposal also would have excluded fromthe
definition discharges subject to an EPA proposed or pronul gated
effluent limtation guideline or standard under CWA sections 301, 304,
306, or discharges covered under a NPDES pernit under CWA section 402.
Finally, the April 2000 proposal solicited comments on the idea of the

agencies creating an “unsuitable fill'' category in the regulations
that would identify materials that the Corps District Engineer could
determ ne were not appropriate as fill material and, consequently,

refuse to process an application seeking authorization to discharge
such materi al

In the preanble for the April 2000 proposal, the agencies discussed
the need to address the confusion created by the agencies' differing
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definitions. Wiile in practice some Corps Districts and EPA Regions
have devel oped consi stent approaches for determ ni ng whet her proposed
activities would result in a discharge of fill material, national
uniformty will ensure better environnental results. Mreover, two
judicial decisions discussed in the April 2000 proposal, Resource
Investnents Incorporated v. U S. Arny Corps of Engineers, 151 F. 3d
1162 (9th Cir. 1998) (" "RII'') and Bragg v. Robertson, (Civil Action
No. 2:98-636, S.D. W Va.), vacated on other grounds, 248 F. 3d 275
(4th Gr. 2001) ( "Bragg''), indicate that the differing EPA and Corps
definitions can result in judicial decisions that further confuse the
regul atory context. See 65 FR at 21294-95. The clarification in the
April 2000 proposal was intended to pronote clearer understanding and
application of our regulatory prograns.

Wth respect to the term  "discharge of fill material,'' the Apri
2000 proposal also included several clarifying changes. Unlike the
definition of " fill material,'' EPA's and the Corps'' then-existing
regulations defining the term "discharge of fill material'' were

substantively identical. The proposed changes to the termwere intended
to provide further clarification of the issue. Specifically, the
proposal provided for adding two phrases to the definition: (1)
““Placenent of fill material for construction or mai ntenance of |iners,
berns, and other infrastructure associated with solid waste |andfills;
and (2) " placenment of coal mning overburden.'

As sumarized in nore detail in the US. Arny Corps of Engineers'
and Environnental Protection Agency's Response to Comments on the Apri
20, 2000, Proposed Rule Revising the Clean Water Act Regul atory
Definitions of " "Fill Material'' and “"Discharge of Fill Mterial,"''
dated May 3, 2002 (" "Response to Comments''), we received a nunber of
comment s addressing these proposed changes. The comments and the above-
referenced docunent are part of the adninistrative record for this rule
and are available fromeither agency. See the section entitled FOR
FURTHER | NFORVATI ON CONTACT.

Il. Discussion of Final Rule
A. Overall Summary of Comments

W received over 17,200 comments on the proposed rule, including
several hundred | ate comments, nost of which consisted of identical or
substantially identical e-mails, letters, and postcards opposing the
rule. (In April 2002, an additional several thousand letters and e-
mai | s were sent opposing the adoption of a rule simlar to the
proposal .) Approxi mately 500 of the original comments consisted of nore
i ndividualized letters, with a nmxture of those coments supporting and
opposing the rule. The comments of environnental groups and the various

formletters were strongly opposed to the proposal, in particular, the
elimnation of the waste exclusion and the discussion in the preanble
regarding treatnment of unsuitable fill material. Except for severa
landfill representatives, coments fromthe regul ated community
general ly supported the proposal, in particular, the fact that the rule
woul d create uniformdefinitions of "fill material'' for the Corps'
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and EPA' s rules and naintain regulation of certai n di scharges under
section 404 as opposed to section 402 of the CWA. A detail ed discussion
of the issues raised in the corments and the agencies' responses can be
found in the Response to Comments docunent.

The April 2000 proposal would have achi eved four mmjor outcones and
these were the focus of many of the conments. These outcones were (1)
Conformi ng the EPA and Corps definitions of fill material'' to one
anot her; (2) adopting an effects-based
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test, as opposed to the Corps' primary purpose test, for defining
“fill material;'' (3) elimnating the waste exclusion fromthe Corps''
regul ation; and (4) soliciting conments on whether to develop a

definition for “~“unsuitable fill material.'' A summary of comments
relating to these four issues and our responses are discussed in
section Il.B of this preanble, which describes today's final rule.

In addition, conments asserted the need for the agencies to prepare
an environnental inpact statenent (EIS) in order to conply with the
Nati onal Environmental Policy Act; and questioned the consistency of
the April 2000 proposal with the CWA, existing judicial decisions, and
agency gui dance docunents. These comments are addressed in this section
of the preanble.

Wth respect to the need for an EI'S, many of the coments opposi ng
the adoption of the rule argued that an EI'S shoul d have been prepared,
particularly to address the inpacts of elimnating the waste excl usion
Supporters of an ElIS rejected the notion that the issues will be
addressed in the individual permt situations. First, they pointed out
that nmany of the mining activities have historically been permtted
under the nationwi de permt program where truncated environnent al
review occurs and no individual NEPA analysis is undertaken. Second,
they argued that the cunul ative inpacts often are not appropriately
addressed in this context. As described in section Ill. J of this fina
preanble and in the Response to Comments docunent, the agencies have
concl uded that preparation of an EIS is not required for this rule
pursuant to NEPA. Wile supporters of an EI S suggest that finalizing
this rule will result in significant new di scharges that previously
woul d not have occurred, that is not the case. Although the rule wll
clarify the appropriate regulatory framework, we do not expect there to
be any significant change in the nature and scope of di scharges that
will occur.

Finally, a nunber of coments asserted that the proposal should not
be finalized because it violated the then-existing law (e.g., CM
Bragg, and RI1). O her coments argued that the proposal was consistent
with the CWA and current regulatory practice. We do not agree that the
proposal or today's final rule violate the CWA or any other |aw
Moreover, we believe that agencies have an obligation to take whatever
steps may be necessary, including nmaking revisions to their
regulations, to ensure that their prograns are appropriately
i npl ementing statutory mandates. As indicated, the Corps and EPA
believe that the current inconsistency between their respective
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definitions of “fill material'' is inpeding the effective

i npl erentation of the section 404 program Under those circunstances,
we believe that a change in the regulatory |language is justified and
that by adopting the substance of EPA s longstanding definition, we are
m ninzing potential confusion and disruption to the program while
remai ni ng consistent with the CWA. W agree with those coments that
recogni ze the consi stency of our action with the CWA and current
practice. As described in nore detail in the Response to Coments
docunent and sections Il. B and D of this preanble, today's final rule
clarifies the governing regulatory framework in a manner consi stent
with the CWA and existing practice.

B. Discussion of the Final Rule

1. Definition of " "Fill Mterial'
Today's final rule nodifies both the EPA's and Corps' existing

definitions of ~fill material'' and has retai ned the effects-based
approach set forth in the proposal. The final rule defines ~"fill
material'' as material placed in waters of the U S. where the materi al

has the effect of either replacing any portion of a water of the United
States with dry land or changing the bottom el evati on of any portion of
a water. The exanples of "fill material'' identified in today's rule

i nclude rock, sand, soil, clay, plastics, construction debris, wood

chi ps, overburden from mining or other excavation activities, and
materials used to create any structure or infrastructure in waters of
the U S. The proposed rule only specifically identified rock, earth and
sand as exanples, but the preanble nmade it clear that these were nerely
illustrative. In addition, in the preanble to the proposal, we

i ndi cated that wood chips, coal mning overburden, and simlar

materials would al so constitute "~ fill material'' if they had the
effect of fill. As a result of questions raised in the comrents about
the scope of the term  "fill material,'' we have included additiona

exanples in the final rule, several of which were discussed in the
proposed preanble. W believe that these additional exanples wll
further clarify the rule.

Al though today's final rule adopts a general effects-based approach
for defining ~"fill material,'' it specifically excludes trash or
garbage. Today's final rule does not nodify any other Section 404
jurisdictional terns or alter any procedures governing the individua
or general permt processes for Section 404 authorizations,
requi rements under Section 402, or the governing pernit prograns.
Following is a summary of the actions that the agencies have taken in
response to public conments.

a. Reconciling Agencies' Definitions

The majority of the comments fromboth the environnental and
i ndustry perspectives addressing the issue of whether the agencies
shoul d have identical definitions expressed the general view that the
agenci es shoul d have the sane definitions for the key jurisdictiona
terns ~fill material'' and " “discharge of fill material.'' Many of the
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comments al so noted that the differences between the Corps' and EPA's
rul es have historically caused confusion for the regulated comunity.
Several asserted that despite differences in the regulatory | anguage,
some Corps Districts have been applying an effects-based test for sone
time. As described in the Response to Comments docunent, the agencies
agree with those coments supporting the pronmulgation in both the
Corps' and EPA's regulations of a uniformdefinition for the terns
“Cfill material'' and " discharge of fill material.'' Today's fina
rule achieves this result.

b. Effects-Based Test

Most of the comrents supported the proposed rule's use of an
ef fects-based test simlar to EPA' s | ongstanding definition for
defining "~ "fill material'' and the elimnation of the "“primary
purpose'' test fromthe Corps regulations. Those disagreeing wth such
an approach gave a variety of reasons including, the |lack of any
denonstrated justification that elimnating the prinmary purpose test
fromthe Corps' regulation was necessary; the existence of simlar
purpose tests in other statutes involving waste materials as well as in
the Section 404(b)(1) Guidelines as denpbnstrating that such tests need
not be unw el dy; the existence of alternative ways of addressing the
i ssues of concern without resorting to this rule change; and concerns
about the inappropriate expansion of section 404 jurisdiction. As wll
be expl ai ned, the agencies are not persuaded by these argunents.

First, we believe that the objective standard created by the
ef fects-based test will yield nore consistent results in determning
what is "~ fill material'' and will provide greater certainty in the
i mpl erentation of the program W believe that these benefits provide
sufficient justification for today's rule change. In addition, although
simlar " purpose'' tests may be used under other statutes and even
under the section 404 program this does not
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negate the difficulties we have faced in applying the prinmary purpose
test, as well as sone confusion that has resulted fromthe use of the
subj ective prinmary purpose test in the section 404 jurisdictiona
context. An objective, effects-based standard al so hel ps ensure that
di scharges with sinilar environnmental effects will be treated in a
simlar manner under the regulatory program The subjective, purpose-
based standard led in sone cases to inconsistent treatnent of sinlar
di scharges, a result which hanpers effective inplenentation of the
statute.

Mor eover, we believe there is an inportant distinction between the
use of a purpose test here, where it determ nes the basic jurisdiction
of the section 404 versus the section 402 program and its use in the
ot her contexts, such as in the evaluation of whether alternatives to a
di scharge of dredged material are "~ “practicable'' within the neaning of
the section 404(b) (1) Guidelines. See 40 CFR 230.10(a)(2). The use of
project purpose in the latter case is appropriate because it woul d nmake
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~

no sense to consider an alternative “practicable'' if it did not
satisfy the basic or overall purpose of the project proposed by the
applicant. The definition of fill material, on the other hand,

determ nes which legal requirenents nust be nmet for a discharge to be
aut hori zed under the statute. In that circunstance, we believe it is

i mportant to use an objective, effects-based test that ensures
consistent treatnent of |ike discharges, and prevents uncertainty for
the regulated community as to what regul atory programapplies to
particul ar di scharges. Moreover, we disagree that alternatives other
than a rul emaki ng coul d have adequately addressed the agencies
concerns since the facial differences in our regulations could only be
conpl etely reconciled by revising the rules. In addition, the agencies
previously had attenpted to clarify their interpretation of the rules
in a 1986 Menorandum of Agreenent (MOA). Neverthel ess, issues

per si st ed.

Finally, we disagree that the rule causes an inappropriate
expansi on of section 404 jurisdiction. The CWA does not |imt section
404 jurisdiction over fill material to materials neeting the primary
purpose test. The "~ “primary purpose test'' is a regulatory definition
and within the agencies province to nodify as long as the nodification
is consistent with the CWA. In sum as described in the Response to
Comment s docunent, the final rule, just as the proposal, adopts an

ef fect s-based approach to defining fill material. W believe the
clarity and consistency created by the agencies relying on a nore
obj ective test for defining these key jurisdictional terns will result

in nmore effective regul ation under the CWA
c. Elimnation of Waste Excl usi on

Many comments opposed the proposal to elimnate the waste excl usion
fromthe Corps' regulation. Some of these comments recomended that, in
addition to the effects-based test, the agencies should include a
general exclusion fromthe definition of “fill material'' for any
di scharge of "waste.'' These comments asserted that such an approach
provi des the advantages of EPA' s effects-based approach while nore
effectively inplenenting the Corps' exclusion of waste material from
regul ati on under section 404. Sone of the conments argued that the
proposed rule's deletion of the waste exclusion | anguage fromthe
Corps' regulations Vviolates the CWA. According to these coments, while
waste material can permissibly be covered by section 404 when it is
placed in waters for a beneficial purpose, the CWA categorically
prohi bits authorizing such di scharges under section 404 when their
purpose is waste di sposal. These comments pointed to the decisions in
Rl and Bragg to argue that all waste material is outside the scope of
section 404.

These comments do not object to, nor claimthat the CWA prohibits,

i ssuance of a section 404 permt for waste material discharged into
waters of the U.S. under all circunstances. Were waste is di scharged
for a purpose other than waste disposal (e.g., to create fast |and for
devel opnent), these comments acknow edged that the Corps' issuance of a
section 404 permt in accordance with the section 404(b)(1) Guidelines
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adequately protects the environnment and is consistent with the CVWA. On
this point, we agree. However, where the identical material--with
i dentical environnmental effects--is discharged into waters for purposes
of waste disposal, the comments contend that issuance of a section 404
permt in accordance with the CGuidelines would neither protect the
envi ronnent nor be allowed by the CWA. Here, we disagree.

Sinply because a material is disposed of for purposes of waste
di sposal does not, in our view, justify excluding it categorically from
the definition of fill. Sone waste (e.g., mne overburden) consists of
mat eri al such as soil, rock and earth, that is simlar to
““traditional'' fill material used for purposes of creating fast |and
for developnent. In addition, other kinds of waste having the effect of
fill (e.g., certain other nmning wastes) can, unlike trash or garbage,
be indistinguishable either upon discharge or over tine fromstructures
created for purposes of creating fast land. Gven the sinmilarities of

sone di scharges of waste to " “traditional'' fill, we believe that a
categorical exclusion for waste would be over-broad. |nstead, where a
waste has the effect of fill, we believe that regul ation under the

section 404 programis appropriate.

Thi s does not nean, however, that today's rule opens up waters of
the US. to be filled for any waste di sposal purposes. As expl ai ned
previously, today's rule is generally consistent with current agency
practice and so it does not expand the types of discharges that will be
covered under section 404. The section 404(b)(1) Guidelines provide for
a denonstration that there are no | ess danaging alternatives to the
di scharge, and that all appropriate and practicabl e steps have been
taken to avoid, nminimze and conpensate for any effects on the waters.
We recogni ze that, sone fill material nmay exhibit characteristics, such
as chemical contam nation, which nmay be of environnental concern in
certain circunstances. This is true under either a primary purpose or
effects based definition of fill material. The section 404 permtting
process, however, is expressly designed to address the entire range of
envi ronnental concerns arising fromdischarges of dredged or fill
material. See 40 CFR Part 230, subparts C G (containing conprehensive
provi sions for addressing physical, chem cal and biol ogical inpacts of
di schar ges).

The 404(b) (1) guidelines provide a conprehensive neans of
eval uati ng whet her any discharge of fill nmaterial, regardless of its
purpose, is environnentally acceptable and therefore may be di scharged
in accordance with the CWA. \Where the practicable alternatives test has
been satisfied and all practicable steps have been taken both to
mninize effects on the aquatic environnent and to conpensate for the
| o0ss of aquatic functions and val ues, we believe the section 404
permitting process is adequate to ensure protection of the aquatic
ecosystem for any pollutant that fills waters. There is no
environnental basis for contending that the sufficiency of the
permtting process to protect waters of the U S. depends on the purpose
of the discharge.

The position reflected in sone of the comments appears to be based
on the contention that Congress did not intend for waste disposal to be
a perm ssi bl e purpose of discharging pollutants into waters of the U. S.
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Wil e we agree that
[[ Page 31134]]

Congress wanted to prevent utilization of waters as unlicensed dunping
grounds for waste nmaterial, the Act as a whole is focused primarily on
di scharges of waste material, as shown by the Act's definition of

pol lutant, which includes solid waste, sewage, garbage, discarded

equi pnent, industrial, municipal and agricultural waste. See CWA
section 502(6). Wiile the elimnation of all discharges is an inportant
goal of the Act (see CWA section 101(a)(1)), the Act seeks to neet that
goal not by banning di scharges of waste outright, but by inposing
carefully tailored restrictions on discharges of pollutants based on
factors such as the inpact of the discharge on the receiving water
availability of treatnent technol ogies, cost, and the availability of
alternatives to the discharge. See, e.g., CW sections 301(b), 304(b)
(requiring discharges to neet technol ogy-based effluent linitations

gui del i nes and standards); section 306(a)(1) (defining new source
perfornmance standard to include no discharge of pollutants "~ where
practicable''); section 301(b)(1)(C (requiring dischargers to conply
with any nore stringent linmitations necessary to neet water quality
standards); sections 404(b)(1) and 403(c)(1)(F) (requiring that

404(b) (1) Cuidelines be based on section 403(c) criteria, which include
consi deration of ~~other possible |ocations'' of disposal).

Nor do we think that there is any indication that Congress intended
to exclude di scharges for purposes of waste disposal entirely from
coverage under section 404. For exanple, section 404 applies to
““dredged material'' (referred to as dredged " “spoil'' in the
definition of pollutant in section 502(6)), which is typically
di scharged not for any beneficial purpose, but as a waste product from
a dredgi ng operation. Mreover, section 404(a) authorizes the Corps to

i ssue pernmits for discharges of dredged or fill material at specified
““disposal'' sites. Congress' use of the word ~“disposal'' supports the
r easonabl eness of our view that regulating waste material having the
effect of fill under section 404 is consistent with the Act.

We al so disagree with the interpretation of sone of the coments on
the RII and Bragg decisions as mandating that the Corps retain the
current exclusion of waste disposal in the definition of fill materi al
We note first that the decision of the district court in Bragg has been
vacated by the Fourth Crcuit on 11th anmendment grounds. Bragg V.
Robertson, 72 F. Supp. 2d 642 (S.D. W Va. 1999), rev'd, 248 F. 3d 275
(4th Gr. 2001). In any event, both Bragg and RIl applied the Corps
then-existing definition of fill material to conclude that certain
di scharges were not covered by section 404. Nothing in those decisions
suggests that the Act itself precluded the regul ati on of waste
materials with the effect of fill under section 404. See section |Il. D.
of this preanble for further discussion of the RII decision. Wile we
agree that trash or garbage generally should be excluded fromthe
definition of fill material (for the reasons explained in section
I1.B.1d of this preanble), we do not agree that an exclusion for al
waste is appropriate and have not included such a provision in today's
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rule. These issues are discussed in section |Il.B.1d of the preanbl e and
are addressed nore fully in the Response to Comments docunent.

d. Trash or Garbage

The agenci es have added an exclusion for trash or garbage to the
definition of "fill material'' for several reasons. First, the
preanble to the proposed rule and many of the coments recogni zed t hat
trash or garbage, such as debris, junk cars, used tires, discarded
kitchen appliances, and simlar materials, are not appropriately used,
as a general matter, for fill material in waters of the U S. In
particular, we agree that the discharge of trash or garbage often
results in adverse environmental inpacts to waters of the U S. by
creating physical obstructions that alter the natural hydrol ogy of
wat ers and nmay cause physical hazards as well as other environnental
effects. W also agree that these inpacts are generally avoi dabl e
because there are alternative clean and safe forns of fill materi al
that can be used to acconplish project objectives and because there are
widely available landfills and other approved facilities for disposal
of trash or garbage.

Accordingly, a party nmay not obtain a section 404 pernit to dispose
of trash or garbage in regul ated waters. Because the discharge of any
pollutant into jurisdictional waters is prohibited under CWA section
301 except in accordance with a permt issued under sections 404 or
402, section 402 woul d govern such di scharges. For nany of the reasons
identified in this preanble, such as the physical obstruction and
hazards that such materials would create in waters of the U S., we
woul d enphasi ze that trash or garbage are unlikely to be eligible to
receive a pernit under the section 402 regulatory program W also note
that where such materials are placed in waters of the U S. without a
pernmit, EPA or an approved State/ Tribal agency with permitting
authority, remains the |ead enforcenent agency. Today's rul e does not
affect the application of section 402 of the CWA to discharges of
pollutants other than fill material that nmay be associated with such
things as solid waste landfill structures and m ne inpoundnents. \Were
such structures release pollutants into waters of the U S., a pernit
under section 402 of the CWA is required that will ensure protection of
any downstreamwaters, including conpliance with State water quality
st andar ds.

Wil e the agencies have generally excluded materials characterized
as trash or garbage fromthe definition of " "fill material,'' we agree
that there are very specific circunstances where certain types of
mat erial that m ght otherw se be considered trash or garbage may be
appropriate for use in a particular project to create a structure or
infrastructure in waters of the U.S. In such situations, this materi al
woul d be regulated as fill material. Such naterial would have to be
suitably cl eaned up and not include constituents that would cause
signi ficant environnmental degradation. An exanple woul d be where
recycled porcelain fixtures are cleaned and placed in waters of the
US. to create environnentally beneficial artificial reefs. Such
mat eri al woul d not be considered trash or garbage and t hus woul d not be
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subj ect to the exclusion. The agencies believe that this is

appropriate, and even environnentally beneficial, in situations where
(1) the otherw se excluded materials are being placed in waters of the
U S in a mnner consistent with traditional uses of fill material to

create a structure or infrastructure, (2) the material's
characteristics are suitable to the project purpose, and (3) the review

under section 404 can effectively ensure that the material wll not
cause or contribute to significant environnental degradation
Wt also note that as stated in the preanble to the proposal, it is

important to draw a clear distinction between solid waste di scharged
directly into waters of the U.S. and sanitary solid waste landfills.
Wth respect to solid waste landfills, the liners, berns, and other
infrastructure that are constructed of fill naterials in waters of the
U S. are regul ated under section 404 of the CWA. I n the case of a
landfill that has received a section 404 permt for the placenent of
berns, dikes, liners and simlar activities needed to construct the
facility, the subsequent disposal of solid waste into the landfill,
whil e subject to regul ati on under the RCRA, would not be subject to
regul ati on under the CWA because the constructed facility is not waters
of the U S. As with current

[[ Page 31135]]

practice, discharges of | eachate fromlandfills into waters of the U S
woul d remai n subject to CWA section 402. Today's final rule does not
change this general regulatory framework for landfills. See section |
D of this preanble for further discussion

e. Unsuitable Fill WNateri al

Wth respect to developing a potential definition of ~“unsuitable
fill material,'' there was al nost unani nous opposition to the
unsuitable fill concept as discussed in the preanble. Sone coments
viewed it as an inadequate substitute for the elimination of the waste
exclusion. QGhers argued that having an unsuitable fill provision would
be a good idea but that it would need to be nmuch broader and to
specifically include mning-related wastes. These commenters al so
obj ected to | eaving the question of whether sonething was " "“unsuitable
fill material'' to the discretion of the District Engineer. Sone
comments expressed concern that the definition of unsuitable fil
mat eri al focused on materials that have a potential to | each or that
have toxic constituents in toxic anmounts. They argued that the
definition could result in prohibiting activities that with appropriate
permit terns and conditions potentially are all owable under section
404. They al so argued that such issues shoul d be addressed in the
context of the pernitting process and should not result in the pernit
application being rejected. As described in the Response to Conments

docunent, the agencies have not included an unsuitable fill category in
the final rule but, as discussed, the final rule does narrow t he scope
of fill material'' by excluding trash or garbage.
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f. Effluent Guideline Limtations and 402 Pernits

In addition to the changes already discussed in this preanble,
today's final rule also deletes the exclusion contained in the proposa
for discharges covered by effluent linmitation guidelines or standards
or NPDES permits. Several of the comments raised concerns that the
exclusion included in the proposed definition for discharges covered by
proposed or existing effluent limtation guidelines or standards or
NPDES pernmits was vague and would result in uncertainty with respect to
the regulation of certain discharges. Ot her comments stated that it was
i nappropriate for rule | anguage to allow reliance on proposed effl uent
limtation guidelines or standards before they are pronul gated as a
final rule. In addition, including the |anguage in the actual rule
could raise questions as to whether the reference to effluent
gui del i nes was nmeant to refer only to those in existence at the tine
today's rule was promnul gated or whether the reference was prospecti ve.

In light of the concerns and confusion associated with the proposed
provi sion, we have decided to delete it fromthe rule. However,
al t hough we have renoved the | anguage in question fromthe rule itself,
we enphasi ze that today's rule generally is intended to maintain our
exi sting approach to regulating pollutants under either section 402 or
404 of the CWA. Effluent limtation guidelines and new source
perfornmance standards ( “effluent guidelines'') pronul gated under
section 304 and 306 of the CWA establish linitations and standards for
speci fied wastestreans fromindustrial categories, and those
limtations and standards are incorporated into permts issued under
section 402 of the Act. EPA has never sought to regulate fill nmaterial
under effluent guidelines. Rather, effluent guidelines restrict
di scharges of pollutants fromidentified wastestreans based upon the
pol |l utant reduction capabilities of avail able treatnment technol ogi es.
Recogni zi ng that sone discharges (such as suspended or settleable
solids) can have the associated effect, over tine, of raising the
bottom el evation of a water due to settling of waterborne pollutants,
we do not consider such pollutants to be ““fill material,'' and nothing
in today's rule changes that view. Nor does today's rul e change any
determ nati on we have nade regardi ng di scharges that are subject to an
effluent limtation guideline and standards, which will continue to be
regul ated under section 402 of the CWA. Sinmilarly, this rule does not
alter the manner in which water quality standards currently apply under
the section 402 or the section 404 prograns.

2. Definition of “Discharge of Fill Mterial'

Most of the comments addressing ~ " discharge of fill nmaterial'
supported the inclusion of itens related to solid waste landfills,
al t hough several asserted that the regul ation of di scharges associ at ed
with solid waste landfills was inconsistent with the court's deci sion
in Resource Investnents Inc. v. U S. Arny Corps of Engineers, 151 F. 3d
1162 (9th Cir. 1998). See detailed discussion in section |l. D of this
final preanble. Wth respect to the placenent of coal nining
overburden, two dianetrically opposed views were reflected in the
comments. Many of the comments argued that coal overburden was
““waste'' material and that allowi ng such discharges was a violation of
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~

the CWA. In contrast, other conmrents argued that focusing on " "coa
m ni ng overburden'' was confusing, because it created the inpression
that the overburden or simlar materials from other mning processes
may not be regulated as "~ discharges of fill material.'

Today's final rule responds to the cooments in the follow ng ways.
First, the agencies continue to agree with those comments that
supported including the placenent of material associated with
constructi on and nmai ntenance of solid waste landfills and rel ated

facilities in the discharge of fill nmaterial. For the reasons discussed
in section |ll. Dof this final preanble and in the Response to Conments
docunent, we do not agree that we are precluded by the RI| decision
fromissuing a rule that defines "~ fill material'' or the " discharge
of fill material'' as enconpassi ng di scharges associated with the
construction of solid waste landfill infrastructures. Second, the

RN

agenci es have nodified the pl acement of coal nining overburden'' to
read " placenent of overburden, slurry, or tailings or sinmlar mning-

related materials.'' The language in today's final rule will clarify
that any mining-related material that has the effect of fill when
di scharged will be regulated as ~"fill material.'' W nmde this

clarification because it was clear fromthe comments that sonme were
readi ng the exanples we identified as an exclusive list. The genera
intent of this rule is to cover materials that have the effect of fill
not sinply to focus on any one industrial activity. W believe that the
additional mning related exanples will address the confusion reflected
in the coomments. Finally, as discussed in section IlI.B.1.c of this
preanbl e, we do not agree that the CWA contains a blanket prohibition
precludi ng discharges of "waste'' materials in to waters of the U S.

I nstead, the Act establishes the framework for regul ati ng di scharges
into waters and we believe the section 404 programis the nost
appropriate vehicle for regul ati ng overburden and ot her nmining-rel ated
mat eri als. Several other mnor changes, editorial in nature, have al so
been made in today's final rule.

C. Appropriate Reliance on the Environmental Reviews Conducted by O her
Federal or State Prograns

As indicated, today's rule is designed to inprove the effective
i mpl ement ation of the section 404 program by having the Corps and EPA
adopt a single, uniformdefinition for these key jurisdictional terns.
We al so believe

[[ Page 31136]]

that we can inprove the effective inplenentation of the program by

pl aci ng greater enphasis on coordination anong the Federal agencies and
with relevant State and Tri bal programs. There are nunerous exanples of
where the agencies can effectively work together and with other State,
Tri bal and Federal prograns in the review of proposed projects that

i nvolve a section 404 discharge to jointly develop infornmation that is
rel evant and reliable. Projects involving discharges to waters of the
U S. are often subject to review under other Federal and State permt
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prograns, including the RCRA, the Surface Mning Control and

Recl amation Act (SMCRA), the Coastal Zone Managenent Act (CZMA), CWA
Section 402 NPDES, and others. Exanples where cl oser coordination nay
be beneficial include the review of proposed solid waste landfills
under the CWA and RCRA, proposed hi ghway projects under the CWA and
NEPA, proposed nining projects under the CWA and SMCRA, and proposed
coastal restoration projects under the CWA and CZNA.

As EPA and the Corps inplement today's rule, we will be placing
even greater enphasis on effective coordination with other rel evant
State, Tribal and Federal prograns and, consistent with our |ega
responsibilities, on reliance, as appropriate, on the information
devel oped and concl usi ons reached by other agencies to support the
deci si ons required under these prograns and ours. W are confident that
this coordination will serve to nake the inplenentation of today's rule
and, nore broadly, the CWA section 404 program nore effective,
consi stent and environnental |y protective.

Sone comments expressed concern that an effects-based approach to
the definition of “fill material'' would result in a duplication of
effort anong Federal prograns and an increased workload for the Corps.
We believe that nore effective coordination anong the State, Tribal and
Federal agencies and appropriate reliance on the anal yses of other
agencies will help significantly to address these concerns.

First, it is inmportant to note that EPA and Corps regulations
encourage coordi nation and all ow for appropriate reliance on rel evant
i nformati on and anal yses devel oped under other programs to help satisfy
section 404 programrequirenents. In the nost effective circunstances,
the Corps is able to coordinate with other relevant State, Tribal and
Federal agencies before and during project reviewto identify the nost
efficient and effective role for each agency and ensure nutual reliance
on informati on and anal yses, particularly where that reliance is
consistent with individual agency expertise and experience. For
exanple, for many years, subject to advice from EPA, the Corps has
relied on State determi nations regarding water quality matters, as
those State determinations are reflected in State CWA section 401 water
quality certifications (see 33 CFR 320.4(d)). Such Corps reliance on
State water quality determinations will continue for discharges
associated with activities such as mning and solid waste landfills. In
regul ating di scharges associated with mining, close coordination with
the State, Tribal and Federal entities responsible for inplenentation
of SMCRA, CWA section 401 and section 402 will enable the Corps to take
advant age of the specialized expertise of the agencies as the Corps
conpl etes the section 404 review. Such coordination also helps to
reduce the costs associated with project reviews, pronpotes consistent
and predictabl e decision-nmaking, and ultinmately ensures the nost
ef fective protection for human health and the environnent. EPA and the
Corps anticipate that Corps District offices will rely on State/Federa
site selection under SMCRA regarding the siting of coal mining rel ated
di scharges to the extent allowed under current |aw and regulations.

Simlarly, the Corps Will make full use of State RCRA information
regarding the siting, design and construction of solid waste landfills,
and will defer to those State decisions to the extent all owed by
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current |aw and regul ation.

Bot h agenci es recogni ze, however, that the Corps is ultimately
responsi bl e under the CWA for naking the required determ nations that
support each permit decision based on the Corps' independent eval uation
of the record. The Corps itself determ nes the extent of deference to
i nformati on generated from other prograns including, for exanple, site
sel ecti on under SMCRA and RCRA, that is appropriate on a case-by-case
basis. Utimtely the Corps is relying on, rather than relinquishing
to, these other sources of information as a record is devel oped and the
Corps makes the determinations required by the Section 404 regul atory
program For exanple, the Corps will make full use of State site
sel ection deci sions under SMCRA (e.g., coal slurry inmpoundnents) and
RCRA (e.g., solid waste landfills), but the Corps Wi ll independently
revi ew those deci sions and the State processes that generated them to
ensure that any Corps pernmit decision for a discharge site will fully
conply with NEPA the section 404(b)(1) Cuidelines, and other rel evant
| egal requirenments. The Corps and EPA believe that effective
coordination with other State and Federal agencies and the information
they develop will help the Corps continue to make nore tinely,
consi stent and environnentally protective pernit decisions.

D. The Final Rule and the Resource |nvestnents Decision

In Resource Investments Inc v. Corps, 151 F.3d 1162 (9th Cir.

1998), the Ninth Grcuit held that the Corps | acked the authority to
regulate a solid waste landfill in waters of the U S. The court found
that: (1) Neither the solid waste itself nor the liner consisting of

| ayers of gravel and | ow perneability soil constituted ~“fill

material'' under Corps regulations; and (2) because of the potenti al
for inconsistent results if landfills were regul ated under both section
404 of the CWA and Subtitle D of RCRA, requiring these facilities to be
subj ect solely to RCRA would " harnonize'' the statutes.

W di scussed this decision in the preanble to the proposed rule as
an exanmpl e of sone of the confusion engendered by the “~“primary
purpose'' test. The court found in RII that the liner was not fill
mat eri al because its primary purpose was not to replace an aquatic area
with dry Iand or change the bottom el evati on of a waterbody, " but
rather to serve as a |l eak detection and collection system'' 151 F. 3d
at 1168. W explained in the proposal that fills typically serve sone
ot her purpose than just creating dry land or raising a water's bottom
el evation and that, if the court's reasoning were taken to its | ogica
conclusion, many traditional fills in waters of the U S. would not be
subj ect to section 404.

Sone conmmenters objected to our proposal not to follow the decision
in RIl in this rulemaking. They criticized the proposal as an i nproper
attenpt to ~“override'' or ““overrule'' the Ninth Grcuit's decision
particularly within the Ninth GCrcuit where the decision is binding.
They al so argued that the proposed rule failed to address the potenti al
for duplication and inconsistency in decision-nmaking by State and
Federal agencies identified in RII

In our view, these comments raise two distinct issues. The first is
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whet her we should follow the RI|I decision outside the Ninth Crcuit and
cease regul ating discharges associated with the construction of solid
waste landfills under section 404. The second issue is whether R

precl udes us from

[[ Page 31137]]

regul ati ng di scharges associated with construction of solid waste
landfill structures within the Ninth Circuit, even after today's rule.
We address each of these issues in turn

Regarding the first question, we note first that, after RI| was
deci ded, we chose not to acqui esce in the decision outside the Ninth
Circuit. Wile we agreed that the solid waste disposal placed in a
landfill is not fill material (and such waste continues to be excluded
under today's rule), we believed that the court misapplied the primary
purpose test in the Corps regulations, and that the court's concl usion
t hat RCRA suppl anted CWA regul ati on was contrary to Congressi onal
intent. See Resource Investnents Inc. et al. v. Corps, No. 97-35934
(Governnment's Petition for Rehearing and Suggestion for Rehearing En
Banc, Septenber 30, 1998). Thus, after the court decided RII, the Corps
has continued to issue section 404 pernits for the construction of
solid waste landfill infrastructures outside the Ninth Grcuit.

After considering public coments, we continue to decline to foll ow
RIl outside the Ninth Circuit and have, therefore, nmaintained the
approach in the proposed rule to the regulation of solid waste

landfills. The revisions to the Corps' definition of fill material in
today's rule address the basis for the court's holding that the
landfill did not involve the discharge of fill material under section

404. For the reasons explained el sewhere in today's notice, we believe
that an effects-based test is the appropriate nmeans of eval uating

whether a pollutant is "~ "fill material'' and should be regul ated under
section 404 as opposed to section 402 of the CWA. The pl acenent of
berms, liners and other infrastructure (such as roads) associated with
construction of a solid waste landfill in waters of the U S. has the

effect of replacing water with dry land or raising the bottom el evation
of a water. Therefore, under today's rule, they constitute fil

mat erial. Such di scharges are indistinguishable fromsimlar discharges
associated with other construction activity, which the Corps has al ways
regulated as fill under section 404. See 40 CFR 232.2; 33 CFR 323.2
(defining " “discharge of fill material,'' to include " "fill that is
necessary for the construction of any structure in a water of the U S
the building of any structure or inmpoundnent requiring rock, sand, dirt
or other material for its construction; site-developnent fills for

recreational, industrial, comercial, residential and other uses;
causeways or road fills; * * *''). W have anended our definition of
this termto include the ~"placenent of fill material for construction

or mai ntenance of any liner, berm or other infrastructure associated
with solid waste landfills.'' That anendnent does not change
substantively the prior definition, but nerely adds solid waste
landfills as an exanple to nake clear that it constitutes a "~ discharge
of fill material.'" Thus, under our new regulations, discharges
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associated with the creation of solid waste landfill structures clearly
constitute ““fill material.’

To the extent sone commenters asserted that revising our regul ation
was an inproper attenpt to " “overrule'' or ““override'' this holding in
R I, we disagree. The court's analysis of the ~"fill material'' in R
was based entirely on the Corps regulations as they existed at that
time, and not upon the interpretation of the CWA itself. Mreover, the
CWA does not define " fill material.'' Therefore, both the statute and
the Ninth Crcuit's decision |leave us the discretion to adopt a
reasonabl e definition consistent with the statutory schene. W have
expl ai ned el sewhere why we believe today's definition of fill is
reasonabl e and appropriate under the CWA. To the extent today's rule
has the practical effect of “overriding'' this aspect of the court's
decision in RIlI, that is neither remarkable nor inappropriate, since it
is entirely proper for agencies to consider and, if appropriate, revise
their regulations in light of judicial interpretation of them

For purposes of deciding whether to apply the RI|I decision outside
the Ninth Circuit, we have al so eval uated the second basis for the
court's decision--that regul ation solely under Subtitle D of RCRA
i nstead of section 404 would "~ harnoni ze'' the statutes and avoid
necessary duplication. We decline to follow that hol ding both on | ega
and policy grounds. First, we believe, notwithstanding R I, that
elimnating the CWA pernitting requirement on the grounds that an
activity is regulated under RCRA is contrary to Congressional intent in
both statutes. Second, we do not agree with the court that regul ation
under Subtitle D and section 404 would constitute unnecessary
duplication, in light of the distinct purposes served by these
authorities, the differing Federal roles under the two statutes, and
our clarification in today's rul emaking of our intent to give al
appropriate deference to State RCRA decision-naking in the section 404
permtting process.

We first do not agree with the court's |legal reasons for concl udi ng
that regul ation under Subtitle D of RCRA supplants CWA regul ation. The
CWA prohibits the discharge of any pollutant into waters of the U S
wi thout a pernmit under the Act. See CWA section 301(a). Even though an
activity associated with a discharge may be regul ated under ot her
Federal or State authorities, we believe there is not any basis to
conclude that such regulation by itself makes section 301(a) of the Act
i napplicable to a discharge of a pollutant into waters of the U S. In
effect, the court concluded that enactment of a regul atory schenme under
Subtitle D of RCRA inpliedly repealed the statutory pernit requirenent
under the CWA. But "““the intention of the legislature to repeal nust be
clear and manifest.'' Radzanower v. Touche Ross & Co., 426 U.S. 148,
154 (1976), and the court mnust conclude that the two acts are in
irreconcilable conflict or that the later act covers the whol e subject
of the earlier one and is clearly intended as a substitute. Id. The
court in Rl did not, and could not, make these findings.

In fact, Congress itself nade precisely the opposite findings when
it enacted RCRA. Section 1006(a) states:

Nothing in this chapter shall be construed to apply to (or to
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authorize any State, interstate, or local authority to regulate) any
activity or substance which is subject to the [CWA] except to the
extent such application (or regulation) is not inconsistent with the
requi renments of (the CWA).

Thi s provision precludes regulation of solid waste landfills under
Subtitle Din a nmanner inconsistent with the requirenents of the CWA
In our view, it is plainly ““inconsistent'' with the requirenents of
the CWA to hold that regulation under RCRA elimnates CWA pernmitting
requi renment al together

Instead, the court relied upon certain Corps regulations,
statenents by Corps officials and a 1986 interagency MOA. The court
first stated that applying section 404 to solid waste landfills was
“Tunreasonabl e'' because there would be ““potentially inconsistent
results'' where both the State and the Corps were applying the same
criteria in regulating solid waste landfills. 151 F.3d at 1169. The
court held that this "~“regulatory overlap is inconsistent with Corps
regulations stating that "~ “the Corps believes that State and Federa
regul atory prograns should conpl enent rather than duplicate one
another.' '' 33 CFR 320.1(a)(5). In addition, the court cited
statenents by the Corps in a 1984 letter to EPA stating that EPA was in
a better position than the Corps to regulate solid waste |andfills.
Finally, the court cited the 1986 MOA between the Corps and EPA

However, none of these " “authorities'' purport to nodify the
statutory

[[ Page 31138]]

permtting requirenments of the CWA, nor could they. The Corps
regulation cited by the court is sinply a statement of the Corps
policy objective of working in concert with State regul atory prograns,
an inportant and continuing Corps objective that was di scussed
previously. The Corps' letter and the MOA reflected our efforts to
manage our prograns in light of our differing definitions of fil
material, but did not speak to the CWA statutory pernitting

requi rement. The court also misconstrued the 1986 MOA entered into by
EPA and the Corps as indicating we intended to nmake the regul ation of
solid waste facilities within ~“the sole purview of the EPA and
affected states'' after EPA pronulgated certain Subtitle D regulations.
151 F.3d at 1169. In fact, we stated,

EPA and Arny agree that consideration given to the control of
di scharges of solid waste both in waters of the United States and
upl and should take into account the results of studies being
i mpl erent ed under the 1984 Hazardous and Solid Waste Anendnents
(HSWA) to the Resource Conservation and Recovery Act (RCRA), signed
into | aw on Novenber 8, 1984.

Unl ess extended by nmutual agreenent, the agreenment will expire
at such tinme as EPA has acconplished specified steps inits
i mpl erentation of RCRA, at which tine the results of the study of
t he adequacy of the existing Subtitle Dcriteria and proposed
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revisions to the Subtitle Dcriteria for solid waste di sposa
facilities, including those that may receive hazardous househol d
wastes and small quantity generator waste, will be known. In
addition, data resulting fromactions under the interim agreenent
can be considered at that tinme.

It should be noted that this MOA is about the regulation of solid
wast e di sposal, not about the construction of infrastructure, including
solid waste landfill infrastructure, that involves discharges of fil
material to waters of the U S. W did not address in the MOA how solid
waste landfills would be regul ated after EPA conpleted its study and
certain RCRA regulations, but said only that these devel opnents woul d
"“be taken into account'' as we deci ded how to address these discharges
in the future. Thus, in addition to the inability of the agencies as a
legal nmatter to nodify the CWA statutory pernmitting requirenent through
an MOA, we expressly reserved any judgnent about the appropriate
regul atory approach to be taken after certain actions were taken under
RCRA. The court appears to have assuned that the MOA expired after we
conpl eted the specified steps under RCRA, and that regulatory authority
over solid waste landfills thereafter becane the sole purview of RCRA
In fact, the MOA did not expire, and it has continued to provide the
framework for regulation of solid waste landfills under section 404 of
the CWA. See Menorandum of John F. Studt, U S. Arny Corps of Engineers,
May 17, 1993 (stating "~ “the subject MOA remmins effective inits
entirety until further notice'' and noting that this position was
coordinated with EPA).

We conclude, therefore, that it would be contrary to the | anguage
and intent of both the CM and RCRA to conclude that RCRA subtitle D
suppl ants the CWA pernmitting requirenent for discharges into waters of
the U S. associated with the construction of solid waste landfills. The
different Federal roles in the permtting schenes in these statutes
supports this conclusion. Subtitle D provides that each State wll
““adopt and inplenment a pernit program or other system of prior
approval and conditions'' to assure that each solid waste nanagenent
facility within the State ""will conply'' with criteria established by
EPA for the siting, design, construction, operation and cl osure of
solid waste landfills. RCRA section 4005(c)(1)(B). States are required
to submit permit progranms for EPA to review and EPA is required to
““determ ne whether each State has devel oped an adequate program' to
ensure conpliance with EPA's Subtitle D regulations. RCRA section
4005(c)(1)(B) and (C). However, RCRA does not grant to EPA authority to
i ssue pernmits for solid waste landfills, review State pernmitting
deci sions or enforce Subtitle Drequirenents in States with approved
prograns. The court in Rl appeared to m sunderstand EPA's authorities
under Subtitle D of RCRA when it stated that EPA woul d be the
permitting authority in the absence of an approved State program See
151 F. 3d 1169 (" "we hold that when a proposed project affecting a
wetlands area is a solid waste landfill, the EPA (or the approved State
progran) . . . will have the pernmit authority under RCRA.'') (Enphasis
added); 151 F.3d at 1167 (° RCRA gives the EPA authority to issue
permts for the disposal of solid waste, but allows states to
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substitute their own pernit prograns for the Federal programif the
State programis approved by EPA.''). Wiile this authority exists with
regard to disposal of hazardous waste under Subtitle C of RCRA, EPA
does not have this authority with regard to di sposal of non-hazardous
solid waste under Subtitle D

In contrast, the CWA requires either a Federal pernit for
di scharges of pollutants into waters of the U.S., or issuance of a
pernmit by a State/Tribe with an approved program subject to EPA' s
authority to object to a permit where EPA finds it fails to neet the
gui del i nes and requirenents of the CWA. CWA sections 402(d); 404(j).
EPA al so has authority under the CMA to enforce conditions in Federal
or State permts under the Act. CWA section 309.

These contrasting statutory schenes support the concl usion that
elimnating CWA aut hority over discharges of fill material associated
with construction of solid waste landfills would nean a significant
departure fromthe statutory structure created by Congress in the CWA
a schene which Congress expressly sought to preserve when it adopted
RCRA. See RCRA section 1006(a). This does not nean that we view the
Federal role as one of second-guessi ng every deci sion made by State
regul atory authorities under RCRA. To the contrary, both RCRA and the
CWA reflect a strong presunption in favor of State-adm nistered
regul atory prograns. As discussed el sewhere, we intend to rely on State
deci si on-maki ng under RCRA to the extent allowed under current |aw and
regulations. However, we believe that elimnating a Federal role
entirely on these matters is neither appropriate nor consistent with
Congressional intent under RCRA or the CWA

Thus, we decline to follow the decision in Rl outside the N nth
Circuit because we conclude there is not an adequate |egal basis on
whi ch to concl ude that discharges of pollutants associated with solid
waste landfills no | onger need to be authorized by a CWA pernmit solely
because the project receives a pernit under Subtitle D of RCRA

We nonet hel ess share the basic policy perspective expressed by the
court in Rl about the need to avoid unnecessary duplication and
potential inconsistent application of regulatory prograns under the CWA
and RCRA. In fact, RCRA expressly vests EPA with the responsibility to
““integrate all provisions of (RCRA) for purposes of adnministration and
enforcenent and (to) avoid duplication, to the maxi num extent
practicable, with the appropriate provisions of the * * * (CW). * * *
Such integration shall be effected only to the extent that it can be
done in a manner consistent with the goals and policies of this chapter
and the CWA. * * *'' RCRA section 1006(b). EPA has sought such
integration first by pronulgating location restrictions for landfills
that are consistent with the criteria for issuance of secti on 404
permts. See 40 CFR 258.12; 230.10. Anpbng other requirenments, a
landfill may not be located in wetlands unless it is denonstrated to
the State that there
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are not |l ess environnentally damagi ng practicable alternatives, the
facility will not cause significant degradation of wetlands, and that
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appropriate and practicable steps have been taken to nmitigate the | oss
of wetlands fromthe facility. However, EPA never purported to
substitute Subtitle D regulation for the CWA pernmitting requirenent, a
result that would violate both section 1006(a) and (b). Instead, the
Subtitle D RCRA regulations nmake clear that owners or operators of
nmuni ci pal solid waste landfills ~“nust conply with any ot her applicable
Federal rules, |laws, regulations, or other requirenents.'' 40 CFR
258.3. At the tinme EPA pronulgated this regulation, the agency
expressly noted that such requirenents include those arising under the
CWA. See 56 FR 51042 (Cctober 9, 1991).

VW do not believe, however, that the Subtitle D and section 404
prograns are redundant. Rather, each program has a distinct focus. The
State RCRA pernmitting process addresses a much broader range of issues,
i ncludi ng technical operating and design criteria, ground water
nmonitoring, corrective action, closure and post-closure care and
financial assurances. In contrast, the section 404 process is focused
excl usively on the inpacts of discharges of dredged or fill material on
the aquatic ecosystem and ways of ensuring that those inpacts are
avoi ded, minimzed and conpensated. Because of the Corps' expertise in
protecting aquatic ecosystens, we have found that State RCRA permtting
agenci es often incorporate by reference the requirenents of section 404
permts. (For exanple, the State RCRA pernmit for the RII landfil
required the applicant to inplenent the wetlands and mitigation plan to
be approved by the Corps through the 404 permit process.) W believe
that, in these and other ways, State and Federal permitting authorities
can create efficiencies by relying on each other's expertise in nmaking
regul at ory deci si ons.

W intend to nake additional efforts to avoid unnecessary
duplication in the Federal and State permtting process. As expl ai ned
in section Il. Cof this final preanble, we intend that the Corps W |
rely on decisions by the State RCRA authority about the siting, design
and construction of solid waste landfills in waters of the U S. to the
extent allowed by |aw and regulations. Appropriate deference to State
deci sion-making will help avoid duplication, while still ensuring that
the Corps fulfills its responsibilities to authorize discharges of fil
materi al associated with solid waste landfills in accordance with CWA
requi rements.

This does not nean that, in every single case, State and Federa
deci sion-makers will agree on whether a particular project or
configuration is environnental |y acceptabl e. Neverthel ess, instances of
di sagreenent have been rare. W intend to further enhance our efforts
to ensure effective coordi nati on between State and Federal officials.
However, we do not agree with the court in Rl that the only way to
avoi d unnecessary duplication is to elimnate the CWA permitting
requi rement al together

We next address commenters' assertions that the decision in R
continues to preclude us fromregulating solid waste |andfills under
section 404 within the Ninth Crcuit. These comments al so argue that,
given the "“statutory'' basis for the court's decision, we cannot
change the result in the Ninth Crcuit through this rul enmaking.

As noted in this preanble, the court construed admi nistrative
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materials of the Corps and EPA as supporting the conclusion that the
agencies did not intend to regulate solid waste landfills under section
404 of the CWA. In light of this agency intent, the court concl uded
that subjecting landfills to regulation solely under RCRA woul d
““harnoni ze'' the statutes and " “give effect to each [statute] while
preserving their sense and purpose.'' 151 F.3d at 1169. The court found
that this harnonization " "is consistent with the sense of the CM t hat
di scharges of solid waste materials are beyond the scope of section 404
and avoi ds unnecessary duplication of Federal and State efforts

in the area of wetlands protection.'' 1d.

We agai n enphasi ze the distinction between " discharges of solid
waste material,'' as referenced by the court and discharges of fil
mat eri al associated with the construction of infrastructure. In this
rul emaki ng, we have clarified that discharges having the effect of
rai sing the bottomelevation of a water or replacing water with dry

land, including fill used to create landfills such as |liners, berns and
other infrastructure associated with solid waste landfills are
di scharges of fill material subject to the section 404 program

Therefore, we have altered the | andscape as understood by the court in
Rl (i.e., that these facilities were entirely outside the intended
purvi ew of section 404). W do not agree with conmrenters who argued
that there was a ~“statutory'' basis to the court's decision in the
sense that the holding of the decision turned on an interpretation of
Congressional intent in the CM or RCRA. The court did not cite any
provi sion of the CWA or RCRA to support its conclusions. Rather, the
court derived the " “sense and purpose'' of the CWA based on agency
regulations, guidance and correspondence. By clarifying the scope of
section 404 authorities in this rulenmaking, we have altered the " sense
and purpose'' of the CWA underlying the court's concl usion that

regul ation solely under RCRA would "~ harnoni ze'' the statutes. Because
the prenises before the court have changed, we do not view the court's
deci sion as continuing to bar the regul ati on under section 404 of

di scharges associated with solid waste landfills within the Ninth
Circuit. At a mninum today's rule calls into question the conti nuing
vitality of the court's reasoning and concl usions and, should a case be
brought within the Ninth Crcuit challenging our authority to regul ate
solid waste landfills, we would ask the court to address the question
anew in light of the clarification of our authorities in today's rule.

I1l. Adnministrative Requirenents
A. Plain Language

In conpliance with the principle in Executive Order 12866 regardi ng
plain | anguage, this preanble is witten using plain | anguage. Thus,
the use of "we'' in this notice refers to EPA and the Corps, and the
use of "you'' refers to the reader. W have al so used active voi ce,
short sentences, and commobn every day terns except for necessary
techni cal terns.

B. Paperwork Reduction Act
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This action does not inpose any new i nformati on collection burden
under the provisions of the Paperwork Production Act, 44 U. S.C 3501 et
seq. This rule nmerely reconciles EPA and Corps CWA section 404
regulations defining the term "fill material'' and anmends our
definitions of ~“discharge of fill material.'' Thus, this action is not
subj ect to the Paperwork Reduction Act.

Burden neans the total tinme, effort, or financial resources
expended by persons to generate, mamintain, retain, or disclose or
provide information to or for a Federal agency. This includes the tine
needed to review instructions; develop, acquire, install, and utilize
t echnol ogy and systens for the purposes of collecting, validating, and
verifying information, processing and naintaining information, and
di scl osing and providing information; adjust the existing ways to
conply with any previously applicable instructions and requirenents;
train personnel to be able to respond to a collection of
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i nformation; search data sources; conplete and review the collection of
information; and transnmt or otherw se disclose the i nformati on

An Agency may not conduct or sponsor, and a person is not required
to respond to, a collection of information unless it displays a
currently valid OVB control nunber. The OVB control nunbers for EPA's
regulations are displayed in 40 CFR part 9 and 48 CFR chapter 15. For
the CWA section regulatory 404 program the current OVB approval nunber
for information requirenents is maintained by the Corps of Engineers
(OVB approval nunber 0710-0003, expires Decenber 31, 2004).

C. Executive Order 12866

Under Executive Order 12866 (58 FR 51735, October 4, 1993), EPA and
the Corps nmust determ ne whether the regulatory action is
““significant'' and therefore subject to review by the Ofice of
Managenent and Budget (OVB) and the requirenents of the Executive
Order. The Order defines ““significant regulatory action'' as one that
is likely to result in a rule that nay:

(1) Have an annual effect on the econony of $100 nmillion or nore or
adversely affect in a material way the econony, a sector of the
econony, productivity, conpetition, jobs, the environnent, public
health or safety, or State, local, or Tribal governments or
communi ti es;

(2) Create a serious inconsistency or otherwise interfere with an
action taken or planned by another agency;

(3) Materially alter the budgetary inpact of entitlenents, grants,
user fees, or loan prograns or the rights and obligations of recipients
t hereof; or

(4) Raise novel legal or policy issues arising out of | ega
mandates, the President's priorities, or the principles set forth in
t he Executive Order.

Pursuant to the terns of Executive Order 12866, it has been
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determined that this rule is a "“significant regulatory action'' in
light of the provisions of paragraph (4) above. As such, this action
was submitted to OVB for review. Changes made in response to OVB
suggestions or recommendations will be docunented in the public record.

D. Executive Oder 13132

Executive Order 13132, entitled " ~“Federalism' (64 FR 43255, August
10, 1999), requires EPA and the Corps to devel op an accountabl e process
to ensure ““neaningful and tinmely input by State and local officials in
t he devel opnent of regul atory policies that have Federalism
inplications.'' "~“Policies that have Federalisminplications'' is
defined in the Executive Order to include regulations that have
““substantial direct effects on the States, on the rel ati onshi p between
the national governnent and the States, or on the distribution of power
and responsibilities anong the various |evels of governnent.'

This final rule does not have Federalisminplications. It wll not
have substantial direct effects on the States, on the relationship
bet ween t he national governnent and the States, or on the distribution
of power and responsibilities anong the various |evels of governnent,
as specified in Executive Order 13132. Currently, under the CWA, any
di scharge of pollutants into waters of the U S. requires a permt under
either section 402 or 404 of the CWA. Today's rule conforns our two
regul atory definitions of ~ fill material'' and thereby clarifies
whet her a particular discharge is subject to regulation under section
402 or Section 404. It is generally consistent with current agency
practice and does not inpose new substantive requirenments. Wthin
California, Oegon, Washi ngton, |daho, Wom ng, Nevada, Arizona,
Hawai i, GQuam and the Northern Mriana |slands, after today's rule, the
Corps Wi Il again be issuing Section 404 pernits for the construction of
solid waste landfills in waters of the U S., which the Corps had ceased
doing after the decision in RII (the decision did not affect the
permtting requirenent outside these states). See section Il. D. of
this preanbl e. However, resuning the issuance of section 404 pernits
for construction of solid waste landfills in waters of the U S. in
t hese areas does not have Federalisminplications. None of the States
within the Ninth CGrcuit will incur admnistrative costs as a result of
today's rule, because none currently administer the section 404 program
and, in any event, the adnministrative costs of permtting solid waste
landfills are mnimal in the context of the overall section 404
permtting program |In addition, this change does not inpose any
addi ti onal substantive obligations on State or |ocal governnents
seeking to construct solid waste landfills in waters of the U S. since
Subtitle D of RCRA currently requires such facilities to neet
conparabl e conditions for receiving a section 404 permt. See section
Il. Dof this preanble. Finally, we do not believe that requiring any
State or local governnments seeking to construct solid waste landfills
in waters of the U.S. to undergo the Section 404 permitting process
itself will have substantial direct effects on the States, on the
relationship between the national governnent and the States, or on the
di stribution of power and responsibilities anong the various |levels of
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governnent. Thus, Executive Order 13132 does not apply to this rule.

E. Regulatory Flexibility Act (RFA), as Amended by the Small Business
Regul atory Enforcenent Fairness Act of 1996 (SBREFA), 5 U. S.C. 601 et
seq.

The RFA generally requires an agency to prepare a regul atory
flexibility analysis of any rul e subject to notice-and-conment
rul emaki ng requirenents under the Adnministrative Procedure Act or any
ot her statute unless the agency certifies that the rule will not have a
signi fi cant econom c inpact on a substantial nunber of snmall entities.
Smal | entities include small businesses, small organi zati ons and snal
governnental jurisdictions.

For purposes of assessing the inpacts of today's rule on smal
entities, a small entity is defined as : (1) A small business based on
SBA size standards; (2) a small governnmental jurisdiction that is a
governnment of a city, county, town, school district, or special
district with a popul ation of |ess than 50,000; and (3) a snal
organi zation that is any not-for-profit enterprise which is
i ndependently owned and operated and is not dominant inits field.

After considering the economc inpacts of today's final rule on
smal|l entities, we certify that this action will not have a significant
econom ¢ inpact on a substantial nunber of small entities. Currently,
under the CWA, any discharge of pollutants into waters of the U. S
requires a permt under either section 402 or 404 of the CWA. Today's
rule confornms our two regulatory definitions of “fill material'' and
thereby clarifies whether a particular discharge is subject to
regul ati on under section 402 or section 404. Today's rule is generally
consistent with current agency practice, does not inpose new
substantive requirenents and therefore would not have a significant
econom ¢ inpact on a substantial nunber of small entities.

F. Unfunded Mandates Reform Act

Title Il of the Unfunded Mandates Reform Act of 1995 (UVRA), Public
Law 104-4, establishes requirenents for Federal agencies to assess the
effects of their regulatory actions on State, local, and Triba
governnents and the private sector. Under section 202 of the UVRA, the
agenci es generally nust prepare a witten statenent, including a cost-
benefit analysis, for proposed and final rules with "~ Federa
mandates'' that may result in expenditures to State, |ocal
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and Tribal governnments, in the aggregate, or to the private sector, of
$100 million or nmore in any one year. Before promul gati ng an EPA or
Corps rule for which a witten statenent is needed, section 205 of the
UVRA generally requires the agencies to identify and consider a
reasonabl e nunber of regulatory alternatives and adopt the |east
costly, nost cost-effective or |east burdensone alternative that

achi eves the objectives of the rule. The provisions of section 205 do
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not apply when they are inconsistent with applicable |aw. Mreover,
section 205 allows EPA and the Corps to adopt an alternative other than
the |l east costly, npbst cost-effective or |east burdensone alternative
if the Administrator and Secretary of the Arny publish with the final
rul e an explanation why that alternative was not adopted. Before EPA or
the Corps establishes any regulatory requirenments that may
significantly or uniquely affect small governnents, including Triba
governnents, they nust have devel oped under section 203 of the UMRA a
smal | governnent agency plan. The plan nust provide for notifying
potentially affected small governnents, enabling officials of affected
smal | governnents to have neaningful and tinely input in the
devel opment of EPA or Corps regulatory proposals wth significant
Federal intergovernnental nandates, and inform ng, educating, and
advi sing small governnments on conpliance with the regul atory
requi rements.

We have deternined that this rule does not contain a Federa
mandate that nmay result in expenditures of $100 nillion or nore for
State, local, and Tribal governnments, in the aggregate, or the private
sector in any one year. Currently, under the CWA, any discharge of
pollutants into waters of the U S. requires a permt under either
section 402 or 404 of the CWA. Today's rule conforns our two regul atory
definitions of “fill material'' and thereby clarifies whether a
particul ar discharge is subject to regul ati on under section 402 or
section 404. Today's rule is generally consistent with current agency
practice, does not inpose new substantive requirenents and therefore
does not contain a Federal nmandate that may result in expenditures of
$100 nillion or nore for State, local, and Tribal governnments, in the
aggregate, or the private sector in any one year. Thus, today's rule is
not subject to the requirenents of sections 202 and 205 of t he UVRA
For the sane reasons, we have determ ned that this rule contains no
regulatory requirenents that nmight significantly or uniquely affect
smal | governnents. Thus today's rule is not subject to the requirenents
of section 203 of UVRA

G National Technol ogy Transfer and Advancenent Act

As noted in the proposed rule, Section 12(d) of the Nationa
Technol ogy Transfer and Advancenent Act of 1995 (the NITAA), Public Law
104- 113, section 12(d) (15 U.S.C. 272 note) directs us to use voluntary
consensus standards in our regulatory activities unless to do so would
be inconsistent with applicable law or otherwi se inpractical. Voluntary
consensus standards are technical standards (e.g., materials
speci fications, test nethods, sanpling procedures, and busi ness
practices) that are devel oped or adopted by voluntary consensus
st andards bodi es. The NITAA directs us to provide Congress, through
OMB, expl anations when we decide not to use avail able and applicabl e
vol untary consensus st andar ds.

This rule does not involve technical standards. Therefore, we did
not consider the use of any voluntary consensus standar ds.

H Executive O der 13045
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Executive Order 13045: " Protection of Children from Environnenta
Health Ri sks and Safety Risks'' (62 FR 19885, April 23, 1997) applies
to any rule that: (1) Is deternined to be " “econonically significant'
as defined under Executive Order 12866, and (2) concerns an
environnental health or safety risk that we have reason to believe may
have a disproportionate effect on children. If the regulatory action
neets both criteria, we nust evaluate the environnental health or
safety effects of the planned rule on children, and explain why the
pl anned regul ation is preferable to other potentially effective and
reasonably feasible alternatives considered by us.

This final rule is not subject to the Executive Order because it is
not economcally significant as defined in Executive Order 12866. In
addition, it does not concern an environmental or safety risk that we
have reason to believe may have a disproportionate effect on children

|. Executive Oder 13175

Executive Order 13175, entitled "~ Consul tati on and Coordi nati on
with Indian Tribal Governnents'' (65 FR 67249, Novenber 6, 2000),
requires the agencies to devel op an accountabl e process to ensure
““neani ngful and tinely input by tribal officials in the devel opnent of
regul atory policies that have tribal inplications.'' "~ Policies that
have tribal inplications'' is defined in the Executive Order to include
regulations that have " “substantial direct effects on one or nore
Indian tribes, on the relationship between the Federal governnent and
the Indian tribes, or on the distribution of power and responsibilities
bet ween t he Federal governnment and Indian tribes.'

Today's rule does not have tribal inplications. It will not have
substantial direct effects on tribal governnents, on the relationship
bet ween t he Federal government and the Indian tribes, or on the
di stribution of power and responsibilities between the Federa
governnment and Indian tribes, as specified in Executive Order 13175.
Currently, under the CM, any discharge of pollutants into waters of
the U S. requires a permt under either section 402 or 404 of the CWA
Today's rule conforns our two regulatory definitions of ~“fil
material'' and thereby clarifies whether a particular discharge is
subj ect to regul ation under section 402 or section 404. It is generally
consistent with current agency practice and does not inpose new
substantive requirenents. Wthin California, Oegon, Washington, |daho,
Woni ng, Nevada, Arizona, Hawaii, Guam and the Northern Mariana
I'slands, after today's rule, the Corps W Il again be issuing Section
404 pernits for the construction of solid waste landfills in waters of
the U S., which the Corps had ceased doing after the decision in R
(the decision did not affect the pernmitting requirement outside these
states). See section |IlI. D. of this preanble. However, resumng the
i ssuance of section 404 permits for construction of solid waste
landfills in waters of the U S. in these areas does not have triba
inplications. No tribes within the Ninth Grcuit will incur
adm nistrative costs as a result of today's rule, because none
currently adm nister the section 404 programand, in any event, the
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adm nistrative costs of permtting solid waste landfills are nininmal in
the context of the overall section 404 permitting program In addition
this change does not inpose any additional substantive obligations on
any Tribe seeking to construct solid waste landfills in waters of the
U S. since Subtitle D of RCRA currently requires such facilities to
neet conparable conditions for receiving a section 404 pernit. See
section Il.D. of this preanble. Finally, we do not believe that
requiring any tribal governnent seeking to construct solid waste
landfills in waters of the U.S. to undergo the Section 404 permtting
process itself will have substantial direct effects on one or nore

I ndi an
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tribes, on the relationship between the Federal governnent and the
Indian tribes, or on the distribution of power and responsibilities

bet ween t he Federal government and Indian tribes. Thus, Executive Order
13175 does not apply to this rule.

J. Environnental Docunentation

As required by the NEPA, the Corps prepares appropriate
envi ronnental docunentation for its activities affecting the quality of
the human environment. The Corps has prepared an environnental
assessment (EA) of the final rule. The Corps’ EA ultimately concl udes
that, since the adoption of this rule will not significantly affect the
quality of the human environnent, the preparation and coordi nation of
an EISis not required. The EA, included in the adnministrative record
for today's rule, explains the rationale for the Corps' conclusion

K. Congressi onal Revi ew Act

The Congressional Review Act, 5 U . S.C. 801 et seq., as added by the
Smal | Busi ness Regul atory Enforcenent Fairness Act of 1996, generally
provides that before a rule may take effect, the agency promnul gating
the rule nust submit a rule report, which includes a copy of the rule,
to each House of the Congress and to the Conptroller General of the
United States. W will submit a report containing this rule and other
required information to the U S. Senate, the U S. House of
Representatives, and the Conptroller General of the United States prior
to publication of the rule in the Federal Register. A mmjor rule cannot
take effect until 60 days after it is published in the Federa
Register. This rule is not a ~"major rule'' as defined by 5 U S. C
section 804(2). This rule will be effective June 10, 2002.

L. Executive Order 12898
Executive Order 12898 requires that, to the greatest extent
practicable and pernmtted by |aw, each Federal agency nust nake

achi eving environnmental justice part of its mission. Executive Oder
12898 provi des that each Federal agency conduct its prograns, policies,

file://localhost/C:/windows/ TEM P/definfil.htm 10:52:51 AM 5/9/02



Page 32

and activities that substantially affect hunman health or the
environnent in a manner that ensures that such prograns, policies, and
activities do not have the effect of excluding persons (including
popul ations) from participation in, denying persons (including

popul ations) the benefits of, or subjecting persons (including

popul ations) to discrimnation under such prograns, policies, and
activities because of their race, color, or national origin.

Today's rule is not expected to negatively inpact any community,
and therefore is not expected to cause any di sproportionately high and
adverse inpacts to minority or | owincone comunities. Today's rule
relates solely to whether a particular discharge is appropriately
aut hori zed under section 402 or section 404 of the Clean Water Act.

Mor eover, the proposed allocation of authority between these prograns
is generally consistent with existing agency practi ce.

M Executive Oder 13211

This rule is not a “~“significant energy action'' as defined in
Executive Order 13211, " Actions Concerning Regulations That
Significantly Affect Energy Supply, Distribution, or Use'' (66 FR 28355
(May 22, 2001)) because it is not likely to have a significant adverse
effect on the supply, distribution, or use of energy. Today's rule
confornms our two regulatory definitions of " fill material'' and
thereby clarifies whether a particular discharge is subject to
regul ati on under section 402 or section 404. Today's rule is generally
consistent with current agency practice, does not inpose new
substantive requirenents and therefore will not have a significant
adverse effect on the supply, distribution, or use of energy.

Li st of Subjects
33 CFR Part 323

Water pollution control, Waterways.
40 CFR Part 232

Envi ronnental protection, Intergovernnental relations, Water
pol l ution control

Corps of Engineers
33 CFR Chapter |

Accordingly, as set forth in the preanble 33 CFR part 323 is
amended as set forth bel ow

PART 323- - [ AVENDED]

1. The authority citation for part 323 continues to read as
foll ows:
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Authority: 33 U S.C 1344,

2. Amend Sec. 323.2 as foll ows:

a. Paragraph (e) is revised.

b. In paragraph (f), in the second sentence: add the words "~ or
infrastructure'' after the words ~“for the construction of any

structure''; add the word “~°, infrastructure,'' after the words
““building of any structure''; renove the words "~ “residential, and

and add in their place the words "“residential, or''; and add the words
““placenent of fill material for construction or maintenance of any

liner, berm or other infrastructure associated with solid waste

landfills; placenent of overburden, slurry, or tailings or simlar

mning-related materials;'' after the words ““utility lines;"'".
The revision reads as foll ows:

Sec. 323.2 Definitions.

* * * * *

(e) (1) Except as specified in paragraph (e)(3) of this section, the
termfill material neans material placed in waters of the United States
where the material has the effect oF

(i) Replacing any portion of a water of the United States with dry
| and; or

(ii) Changing the bottom el evation of any portion of a water of the
United States.

(2) Exanples of such fill material include, but are not limted to:
rock, sand, soil, clay, plastics, construction debris, wood chi ps,
overburden fromnning or other excavation activities, and materials
used to create any structure or infrastructure in the waters of the
United States.

(3) The termfill material does not include trash or garbage.
* * * *x %

Dat ed: May 3, 2002.
Dom nic |zzo,
Princi pal Deputy Assistant Secretary of the Arny (CGvil Wrks),
Departnent of the Arny.

Envi ronnental Protection Agency
40 CFR Chapter

Accordingly, as set forth in the preanble 40 CFR part 232 is
amended as set forth bel ow

PART 232- - [ AVENDED]

1. The authority citation for part 232 continues to read as
foll ows:
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Authority: 33 U S.C 1344,

2. Anmend Sec. 232.2 as foll ows:

a. The definition of " "Fill material'' is revised.

b. In the definition of ~“~Discharge of fill material'', in
paragraph (1): add the words " “or infrastructure'' after the words
““for the construction of any structure''; add the word ",
infrastructure,'' after the words " hbuilding of any structure''; renove
the words " “residential, and'' and add in their place the words
““residential, or''; and add the words " placenent of fill naterial for

construction or nmintenance of any liner, berm or other infrastructure
associated with solid waste landfills; placenent of overburden, slurry,
or tailings or simlar mning-related materials;'' after the words
“tutility lines;''.

The revision reads as fol |l ows:

[[ Page 31143]]

Sec. 232.2 Definitions.

* * * % *

Fill material. (1) Except as specified in paragraph (3) of this
definition, the termfill material neans nmaterial placed in waters of
the United States where the nmaterial has the effect of:

(i) Replacing any portion of a water of the United States with dry
| and; or

(ii) Changing the bottom el evation of any portion of a water of the
United States.

(2) Exanples of such fill material include, but are not limted to:
rock, sand, soil, clay, plastics, construction debris, wood chi ps,
overburden fromnining or other excavation activities, and materials
used to create any structure or infrastructure in the waters of the
United States.

(3) The termfill material does not include trash or garbage.
* * * * %

Dat ed: May 3, 2002.
Chri stine Todd Wit man,
Adm ni strator, Environnental Protection Agency.
[ FR Doc. 02-11547 Filed 5-8-02; 8:45 anj
Bl LLI NG CODE 3710-92-P
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